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West's Key Number Digest 


West's Key Number Digest, Judgesi§iem51(1), 51(4) 


Under some statutes or authority, recusal is neither automatic nor discretionary. ! The judge is required to treat as true the facts 
in a properly verified and filed affidavit, and determine whether the facts are legally sufficient to support a rational inference of 
bias that will prevent the judge from dealing fairly with the movant, and if the facts evidence bias, it is an abuse of discretion 


for the judge to refuse to withdraw from the case.” If the affidavit is untimely or legally insufficient on its face, the challenged 
jurist may strike it, despite a proscription against judges ruling on their own disqualification, though some statutes have time 


restraints as to when this must be done.” A district judge before whom a case was pending had the authority to determine whether 
a peremptory challenge for recusal of the district judge without cause was both timely and correct, and such determination 
included the ability to decide who was a "party" under the statute and rule on peremptory challenges, where the statute and 
tule authorized the judge before whom the case was pending to decide whether the peremptory excusal was in fact timely and 


correct, and it was only after such determination that the district judge was permitted to proceed no further in the case. A judge 
considering a motion seeking recusal must evaluate the motion and accompanying affidavit solely on their face and assume that 
the facts set forth in the affidavit are true, even if the judge knows them to be false or incomplete; consideration of additional 


evidence is inappropriate at this point in the process.> A judge who looks beyond the mere legal sufficiency of the motion and 


attempts to refute charges of prejudice has exceeded the proper scope of the inquiry, and this alone mandates recusal.° 


Some statutes require that another judge determine the legal sufficiency of the affidavit, and if insufficient, the matter is 


transferred back to the original judge.’ 
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In other jurisdictions, where the challenged judge determines the timeliness and legal sufficiency of the affidavit, if the motion 


is timely and legally sufficient, then the judge is required to transfer the motion to another judge for a hearing. 


Some statutes provide that if a substitution motion for cause is procedurally sound, the judge must either voluntarily disqualify 


from the action, or request the presiding judge of the administrative district to assign another judge to hear the motion,’ although 
the judge against whom the motion is directed may make the initial decision as to whether it conforms with the rule governing 


recusals.!° Even if the motion is procedurally defective, the judge must either grant it or refer it to another judge.!! The 


challenged judge is required to transfer an untimely motion to another judge to determine whether the delay was based on 


good cause. !? 


In some jurisdictions, the judge may contradict the motion, and any factual disputes may require an evidentiary hearing, which 


should be conducted before another judge. a 


CUMULATIVE SUPPLEMENT 


Cases: 


While making an initial determination of the facial sufficiency affidavit of bias, on motion to recuse, the judge must not determine 
the truth or falsity of the facts stated therein. 28 U.S.C.A. §§ 144, 455(a). Western Watersheds Project v. Interior Board of Land 
Appeals, 434 F. Supp. 3d 1257 (D. Utah 2020). 


Because any judge, however candid, will naturally be loathe to acknowledge the judge's own partiality or bias, compounded by 
the judge's general duty to hear and decide matters assigned to the judge, a reviewing court gives a motion to recuse fresh eyes, 
owing no deference to a refusal to recuse. Phillips v. Rosquist, 628 S.W.3d 41 (Ky. 2021). 
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